
MINUTES 

Town of Hubbardston Board of Appeals 
Meeting Held September 22, 2011 

Slade Building, 7A Main Street 

 
Members Present: Chairman Edward Blanchard, Scott Janssens, William Homans, William Fernekees 

(7:07pm), Andrew Baum, and Secretary Joyce Green. 

Absent: John Prentiss.  
Also Present: Applicant Cindy Phillips, David L. Dakota, and 3 abutters. 

 
7:02pm Meeting was called to order by Chairman Ed Blanchard. Mr. Blanchard stated that they would wait for 

another member who was en route before opening the public hearing.  

 
General Business 

 Minutes of meeting held August 25 had been reviewed by members via email. One addition made by 

Mr. Blanchard which was read to the Board.  Motion to accept with the addition: William Homans. 
Second: Scott Janssens.  Vote: 4-0 in favor to approve minutes. 

 New Handout:  “Procedure after Grant of Variance” was introduced by Secretary Joyce Green.  

Based on a document from another town, Ms. Green recommended adoption of the form to give to 
applicants as a reference.  Motion:  William Homans, to adopt the use of the “Procedure after Grant of 

Variance” form as presented. Second: Scott Janssens.  Vote:  4-0 in favor. 

 
7:07pm Member William Fernekees arrived. Board members introduced themselves and Mr. Blanchard 

explained the process of the hearing.  He thanked the abutters for their cordiality at the previous hearing and 
stated he looked forward to more of the same this evening. 

 

Variance Application; Applicant Cindy Phillips, 55 Old Boston Turnpike; Variance sought for an existing roof 

overhang without the required side yard setback. 

 7:08 pm Motion to open the public hearing on a continuance of a variance application from Cindy 
Phillips for property at 55 Old Boston Turnpike was made by William Homans, seconded by Scott Janssens and 

so moved with a vote of 5-0 in favor. 
 Mr. Blanchard asked the applicant to come forward.  Ms. Phillips submitted 3 documents into the 

record; 1) Response to #8 a-d [Item 8 on the Variance Application]; 2) a hand-drawn sketch of the back yard 

of the subject property; and 3) a letter dated August 14, 2009 from Patricia Brown to Hubbardston Building 
Commissioner Lawrence M. Brandt.  Upon his request, a copy of these documents was given to David L. 

Dakota. 
 Mr. Blanchard asked Ms. Phillips to clarify the dates of construction of the roof over the kennels.  She 

stated some were built prior to Oct 23, 1989, some about 15 years ago, and some were repaired after the ice 

storm of December 2008. Mr. Blanchard asked if a building permit was taken out for construction of the roof 
and Ms. Phillips said no. 

 Mr. Blanchard verified with Ms. Phillips that the owner of the subject property is Dakota Nominee Trust.  
He asked the Board if they had any other questions; none heard.  Submitted for the record were 8 documents 

supplied by David L. Dakota as discussed at the August 25 public hearing that included:  

1) Letter dated April 21, 2009 “To Whom It May Concern” from David L. Dakota,  
2) Letter dated July 5, 2011 from David L. Dakota to Ms. Cindy Phillips;  

3) A hand-drawn plan of 3 lots under control of the Dakota Nominee Trust including dimensions;  
4) Letter dated October 22, 1996 from Pusateri & Pusateri, Attorneys at Law to Police Chief Richard G. 

Vance;  
5) Copy of the Declaration of Trust Establishing Dakota Nominee Trust May 22, 1992;  

6) Copy of The Dakota Family Irrevocable Trust dated June 15, 1994;  

7) Hand-written agreement re The Dakota Family Irrevocable Trust dated 10/9/1996; 
8) Copy of the Deed including the subject property described as Parcel 2 dated May 22, 1992. 

 
 A copy of these documents was also provided to Ms. Phillips.   

 Mr. Blanchard asked for comments from abutters.  Mrs. Martha Hawley submitted an aerial photograph 

of the subject property.  No other comments were heard. 
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 A discussion of some suggested options followed whereby Ms. Phillips could come into compliance with 

the Zoning Bylaws, namely by removing or moving the roof section out of the side yard offset area.   
 

7:35pm Motion:  William Homans, to close the public hearing on the variance application for Cindy 
Phillips. Second:  Scott Janssens. Vote: 5-0 in favor. 

 

The applicant and abutters were thanked for their attendance and were told that a decision would be 
forthcoming prior to October 8. 

 
Additional discussion on the Phillips case ensued.  Town Counsel had responded to the Board’s request 

regarding the legality of the application with the opinion that the application could be denied as incomplete 
based on the fact that the owner’s signature and/or permission was not received by the applicant.  The Board 

discussed their findings: 

 Owner of property was misstated on application 

 Owner is Dakota Nominee Trust with Sole Trustee being David L. Dakota 

 Mr. Dakota stated publicly that he did not wish the variance to be granted and stated in writing that 

he was not comfortable signing any application form which would then hold him liable for activity 
associated with the dog kennel business [of Ms. Phillips] 

 Roof structure should be removed from over the leach filed as it could prevent adequate functioning of 

the leach field 
 Removal of the roof structure does not constitute a substantial hardship 

 Based on public input, the excessive noise, odor, and fear of safety is a substantial detriment to the 

public good  

 Zoning Bylaw 1.2 states the purpose of the bylaws is to “protect the right of every resident of the 

Town of Hubbardston to clean air and water; freedom from excessive and unnecessary noise or 
odor;….” 

 Ms. Phillips is in violation of her Special Permit and has shown willful disregard for authority on 

numerous occasions with both the Planning Board and the Building Commissioner 

 
Motion:  William Fernekees, to deny the application for a variance based on these findings.  

Second:  Scott Janssens. Vote 5-0 in favor of denying the variance.  
 

The secretary will type a draft decision and send via email to all members (hard copy to Mr. Fernekees) and to 

Town Counsel for review. 
 

Other General Business 
 A memo from the Dept of Housing & Community Development regarding Affordable Housing and the 

number of units in Hubbardston was distributed to those interested. 

 

8:23p.m. Motion to Adjourn made by William Homans, seconded by William Fernekees, and so voted. 
 

 
Respectfully Submitted, 

 
Joyce Green, Secretary 

 

 
Approved by Board vote on December 15, 2011 


